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(5) Engraving. The name of the recipi-
ent and the year of attainment will be
engraved on the reverse of the metal
pendant.

(f) Excellence in Competition Badge—(1)
Purpose. Excellence in Competition
Badges are awarded to individuals in
recognition of an eminent degree of
achievement in target practice firing
with the standard military service rifle
or pistol.

(2) Types of badges. Types of badges
and criteria for award are under revi-
sion. When finalized, they will be pub-
lished in a change to this section.

(3) Eligibility requirements. The num-
ber of badges which will be awarded in
recognition of achievement in the Na-
tional Matches, the All-Army Cham-
pionships, Major Command Competi-
tions, or in National Rifle Association
Regional Championships will depend
primarily upon the number of ‘‘non-
distinguished’’ participants in the
match. In all competitions except
those included in the National Matches
the badge will be awarded only for ex-
cellence in individual competition. In
the National Matches the badge may be
awarded for achievement in both indi-
vidual and team competition. The con-
ditions governing eligibility for award
of the badge in the National Matches
are prescribed by the National Board
for the Promotion of Rifle Practice in
joint regulations entitled ‘‘Rules and
Regulations for National Matches’’.
Comparable badges will be awarded to
civilians by the Director of Civilian
Marksmanship in accordance with reg-
ulations prescribed by the National
Board for the Promotion of Rifle Prac-
tice. A badge for excellence in competi-
tion in a match conducted subsequent
to 1947 will be awarded only to a person
whose score in authorized competition
constitutes a credit toward a distin-
guished designation badge. The deter-
mination as to whether a badge for ex-
cellence in competition which has been
awarded for achievement in a match
conducted prior to 1948 may be consid-
ered toward the award of a distin-
guished designation badge will be in
accordance with Army Regulations in
effect at the time such match was con-
ducted.

(4) Limit on award. (i) In no case will
an individual be awarded more than

one badge of each type. Credits will be
given in lieu of additional awards of
the same badge.

(ii) Individuals who have either
qualified for or attained the distin-
guished designation are ineligible for
further awards of this badge. Any such
individual who fraudulently accepts an
additional award of the Excellence in
Competition Badge when he is aware of
his eligibility for distinguished des-
ignation, or has been designated as a
Distinguished Rifleman or Distin-
guished Pistol Shot will be subject to
revocation of the award.

(5) Who may award—(i) To Army per-
sonnel in active service. Commanding
General, United States Continental
Army Command. Copies of letters of
authorization will be forwarded to The
Adjutant General, ATTN: AGPF, for
record purposes.

(ii) To all others. The Adjutant Gen-
eral, upon recommendation of the
Commanding General, United States
Continental Army Command, or the
National Board for the Promotion of
Rifle Practice, as appropriate.

(g) President’s Hundred Tab. A Presi-
dent’s Hundred Tab is awarded to each
person who qualified among the top 100
successful contestants in the Presi-
dent’s Match held annually at the Na-
tional Rifle Matches.

PART 581—PERSONNEL REVIEW
BOARD

Sec.
581.1 Army Disability Review Board.
581.2 Army Discharge Review Board.
581.3 Army Board for Correction of Military

Records.

AUTHORITY: 10 U.S.C. 1552, 1553, 1554, 3012; 38
U.S.C. 3103a.

§ 581.1 Army Disability Review Board.
(a) General provisions—(1) Constitution,

purpose, and jurisdiction of review board.
(i) The Army Disability Review Board
(called the review board in this sec-
tion) is an administrative agency cre-
ated within the Department of the
Army under authority of section 302,
title I, Act of June 22, 1944 (58 Stat.
284), as amended by section 4, Act of
December 28, 1945 (59 Stat. 623), to re-
view, at the request of any officer re-
tired or released from active service,
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without pay, for physical disability
pursuant to the decision of a retiring
board or disposition board, the findings
and decisions of such board. The review
board is charged with the duty, in
cases within its jurisdiction, of
ascertaining whether an applicant for
review who was separated from the
service or released to inactive service,
without pay, for physical disability, in-
curred such physical disability in line
of duty or as an incident of the service.
When the review board determines in
an individual case within its jurisdic-
tion that physical disability was so in-
curred, it is authorized in the manner
prescribed by this memorandum, to re-
verse prior findings in such regard and
to make such findings in lieu thereof as
are warranted by the evidence or perti-
nent regulations. Such remedial action
is intended primarily to insure that no
officer separated from the service or
returned to an inactive status without
pay, for disability, shall be deprived
unjustly of retirement pay benefits, or
retired status and retired pay, as the
case may be, by reason of erroneous
findings.

(ii) The class of officers whose cases
are reviewable shall include officers of
the Army of the United States, other
than officers of the Regular Army, who
were discharged or released to inactive
service under the conditions prescribed
in paragraph (a)(1)(i) of this section;
and former officers of the Regular
Army who were wholly retired under
section 1252, Revised Statutes.

(iii) The review board is authorized,
upon timely application therefor, to re-
view the proceedings and findings of
boards referred to in paragraph (a)(1)(i)
of this section; and to receive addi-
tional evidence bearing on the causes
and service-connection of disabilities
in the cases of officers referred to in
paragraph (a)(1)(ii) of this section,
whose cases were the subject of find-
ings by a retiring or disposition board,
and who were separated from the serv-
ice or released to inactive service,
without pay, by reason of physical dis-
ability, whether denial of retirement or
retirement pay benefits, as the case
may be, was pursuant to the adverse
findings of a board, or was pursuant to
administrative action in a case where
there was favorable action by a board.

(iv) In carrying out its duties under
this memorandum such review board
shall have the same powers as exer-
cised by, or vested in, the board whose
findings and decisions are being re-
viewed.

(2) Application for review. (i) Any offi-
cer desiring a review of his case will
make a written application therefor on
WD AGO Form 0258 (Application for
Review of Army Retiring Board Pro-
ceedings) which may be obtained from
The Adjutant General, Washington, DC
20310, Attention: AGPO–S–D.

(ii) No application for review will be
granted unless received by the Depart-
ment of the Army within 15 years after
the date on which such officer was sep-
arated from the service or released to
inactive service, without pay, for phys-
ical disability, or within 15 years after
June 22, 1944, whichever date is the
later.

(iii) The Adjutant General, upon re-
ceipt of an application for review, will
note thereon the time of receipt there-
of and will, in cases where the jurisdic-
tion for review by the review board is
established, assemble the originals or
certified copies of all available Depart-
ment of the Army and/or other record
pertaining to the health and physical
condition of the applicant, including
the record of the proceedings and find-
ings of all retiring and disposition
boards in question and the records of
all administration and/or executive ac-
tion taken thereon. Such records, to-
gether with the application and any
supporting documents submitted there-
with, will be transmitted to the presi-
dent of the review board.

(3) Changes in procedure of review
board. The review board may initiate
recommendation for such changes in
procedures as established herein as
may be deemed necessary for the prop-
er functioning of the review board.
Such changes will be subject to the ap-
proval of the Secretary of the Army.

(b) Proceedings of review board—(1)
Convening of review board. (i) The re-
view board will be convened at the call
of its president and will recess or ad-
journ at his order. In the event of the
absence or incapacity of the president,
the next senior member will serve as
acting president for all purposes.
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(ii) Unless otherwise directed by its
president, the review board will con-
vene in Washington, DC, at the time
and place indicated by him.

(iii) The review board will assemble
in open session for the consideration
and determination of cases presented
to it. After the conclusion of such hear-
ing, the review board will as soon as
practicable thereafter convene in
closed session for determination.

(2) Hearings. (i) An applicant for re-
view, upon request, is entitled by law
to appear before the review board in
open session either in person or by
counsel of his own selection. Witnesses
shall be permitted to present testi-
mony either in person or by affidavit.
As used in the regulations in this part
the term ‘‘counsel’’ shall be construed
to include members of the Federal bar,
the bar of any state, accredited rep-
resentatives of veterans’ organizations
recognized by the Veterans’ Adminis-
tration under section 200 of the Act of
June 29, 1936 (49 Stat. 2031), and such
other persons who, in the opinion of
the review board, are considered to be
competent to present equitably and
comprehensively the claim of the ap-
plicant for review. In no case will the
expenses or compensation of counsel
for the applicant be paid by the Gov-
ernment.

(ii) In every case in which a hearing
is authorized, the secretary will trans-
mit to the applicant and to designated
counsel for the applicant, if any, a
written notice by registered mail stat-
ing the time and place of hearing. Such
notice shall be mailed at least 30 days
in advance of the date on which the
case is set for hearing except in cases
in which the applicant waives the right
of personal appearance and/or represen-
tation by counsel. Such notice shall
constitute compliance with the re-
quirement of notice to applicant and
his counsel. The record shall contain
the certificate of the secretary that
written notice was given applicant and
his counsel, if any, and the time and
manner thereof.

(iii) An applicant who requests a
hearing and who, after being duly noti-
fied of the time and place of hearing,
fails to appear at the appointed time,
either in person or by counsel, or, in

writing, waives his right to appear,
thereby waives such right.

(iv) In the conduct of its inquiries,
the review board shall not be limited
by the restrictions of common law
rules of evidence.

(v) In the case wherein it is advisable
and practicable, the review board may,
at the request of the examiner, or upon
its own motion, request The Surgeon
General to detail one or more medical
officers to make physical examination
of the applicant, if available, and re-
port their findings resulting from such
examination with respect to the mat-
ters at issue, either in person or by af-
fidavit. When testifying in person at a
hearing, such medical witnesses will be
subject to cross-examination. Simi-
larly the medical members of the board
may examine the applicant, if avail-
able, and testify as witnesses concern-
ing the results of such examination.

(vi) Expenses incurred by the appli-
cant, his witnesses, or in the procure-
ment of their testimony, whether in
person, by affidavit or by deposition
will not be paid by the Government.

(3) Continuances. The review board
may continue a hearing on its own mo-
tion. A request for continuance by the
examiner or by or on behalf of the ap-
plicant may be granted, if in the
board’s discretion, a continuance ap-
pears necessary to insure a full and fair
hearing.

(c) Findings, conclusions, and direc-
tions—(1) Findings, conclusions, and di-
rections of review board. (i) The review
board will make written findings in
closed session in each case. Such find-
ings will include:

(a) Statement of complete findings of
the retiring or disposition board and of
administrative action subsequent
thereto in the proceedings under re-
view;

(b) A finding affirming or reversing
the findings of such retiring or disposi-
tion board or such administrative ac-
tion, specifying which of the findings
or administrative actions are affirmed
and which are reversed.

(ii) In the event the review board re-
verses any of such original findings or
administrative actions, the review
board will then make complete find-
ings which shall include the affirmed
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findings of the original board or of ad-
ministrative action subsequent there-
to. Such complete findings shall in-
clude the following:

(a) Whether the applicant was perma-
nently incapacitated for active service
at the time of his separation from the
service or release to inactive service.

(b) The cause or causes of the inca-
pacity.

(c) The approximate date of origin of
each incapacitating defect.

(d) The date officer became incapaci-
tated for active service.

(e) Whether the cause or causes of the
incapacity was or was not an incident
of service.

(f) Whether the cause or causes of the
incapacity had been permanently ag-
gravated by military service.

(g) Whether such incapacity for ac-
tive service was or was not the result
of an incident of service.

(h) Whether the officer’s incapacity
was or was not incurred in combat with
an enemy of the United States or
whether it did or did not result from an
explosion of an instrumentality of war
in line of duty.

(iii) In the event the review board
finds the officer permanently incapaci-
tated for active service and that the in-
capacity was an incident of service, it
will make an additional finding speci-
fying the grade in which the officer is
entitled to be retired or to be certified
for retirement pay benefits.

(iv) The findings, conclusions, and di-
rections of a majority of the review
board shall constitute the findings,
conclusions, and directions of the re-
view board, and when made, will be
signed by each member of the review
board who concurs therein, filed, and
authenticated by the secretary.

(d) Disposition of and action upon pro-
ceedings—(1) Record of proceedings. (i)
When the review board has concluded
its proceedings in any case, the sec-
retary will prepare a complete record
thereof. Such record shall include the
application for review; a transcript of
the hearing if any; affidavits, papers
and documents considered by the re-
view board; all briefs and written argu-
ments filed in the case; the report of
the examiner; the findings, conclu-
sions, and directions of the review
board; any minority report prepared by

dissenting members of the review
board; and all other papers and docu-
ments necessary to reflect a true and
complete history of the proceedings.
The record so prepared will be signed
by the president of the review board
and authenticated by its secretary as
being true and complete. In the event
of the absence or incapacity of the sec-
retary, the record may be authenti-
cated by a second participating mem-
ber of the review board.

(ii) All records of proceedings of the
review board shall be confidential, ex-
cept that upon written request from
the applicant, his guardian or legal
representative, The Adjutant General
will furnish a copy of the proceedings
of the review board, less any exhibits
which it may be found impracticable to
reproduce out which will include:

(a) A copy of the order appointing the
board.

(b) The findings of the Army retiring
board affirmed.

(c) The findings of the Army retiring
board reversed.

(d) The findings of the review board.
(e) The conclusions which were made

by the review board.
(f) The directions of the Secretary of

the Army.

If it should appear that furnishing such
information would prove injurious to
the physical or mental health of the
applicant, such information will be fur-
nished only to the guardian or legal
representative of the applicant. The
Adjutant General, subject to the fore-
going restrictions, will make available
for inspection, upon request of the ap-
plicant, his guardian or legal rep-
resentative, a record of the proceedings
of any case reviewed by the review
board, but copies of the proceedings of
any case heard prior to January 4, 1946,
will not be furnished if such copies are
not readily available.

(2) Final action by review board. When
the review board has completed the
proceedings and has arrived at its deci-
sion, the proceedings, together with
the review board’s decision, will be
transmitted to The Adjutant General
for appropriate Department of the
Army action. The Adjutant General, in
the name of the President of the Unit-
ed States, will indicate on the record of
such proceedings and decision the
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President’s approval or disapproval of
the action of the review board, and will
perform such administerial acts as may
be necessary and thereafter will notify
the applicant and/or his counsel of the
action taken. Written notice, specify-
ing the action taken and the date
thereof, will be transmitted by The Ad-
jutant General to the president of the
review board to be filed by the sec-
retary as a part of the records of the
board pertaining to each case.

(e) Rehearings—(1) Policy on the grant-
ing of rehearings. After the review board
has reviewed a case and its findings
and decision have been approved, the
case will normally not be reconsidered
except on the basis of new, pertinent,
and material evidence, which if pre-
viously considered could reasonably be
expected to have caused findings and a
decision other than those rendered as
the result of the original review. An
application for rehearing must be made
within a reasonable time after the dis-
covery of the new evidence, mentioned
in this subparagraph, and the request
for rehearing must be accompanied by
such new evidence and by a showing
that the applicant was duly diligent in
attempting to secure all available evi-
dence for presentation to the review
board when his case was previously re-
viewed and that the reason for the
delay in discovering such new evidence
was not due to fault or neglect on the
part of the applicant.

(2) Application for rehearing. Any offi-
cer desiring a rehearing of his case will
make a written application therefor on
WD AGO Form 0413 (Application for
Review of Findings of the Army Dis-
ability Review Board) which may be
obtained from The Adjutant General,
Washington, DC 20310, Attention:
AGPO–S–D.

[13 FR 6805, Nov. 19, 1948, as amended at 19
FR 6706, Oct. 19, 1954]

§ 581.2 Army Discharge Review Board.

(a) Purpose. This regulation imple-
ments 10 U.S.C. 1553, Pub. L. 95–126, and
DOD Directive 1332.28 (app. A).

(b) Explanation of terms—(1) Legal con-
sultant of the Army Discharge Review
Board (ADRB). An officer of The Judge
Advocate General’s Corps assigned to
the ADRB to provide opinions and

guidance on legal matters relating to
ADRB functions.

(2) Medical consultant of the ADRB. An
officer of the Army Medical Corps as-
signed to the ADRB to provide opinions
and guidance on medical matters relat-
ing to ADRB functions.

(3) Video tape hearing. A hearing con-
ducted by an ADRB hearing examiner
at which an applicant is given the
opportuntiy to present his/her appeal
to the hearing examiner, with the en-
tire presentation, including cross-ex-
amination by the hearing examiner, re-
corded on video tape. This video tape
presentation is later displayed to a full
ADRB panel. Video tape hearings will
be conducted only with the consent of
the applicant and with the concurrence
of the President of the ADRB.

(c) Composition and responsibilities—(1)
Authority. The ADRB is established
under Pub. L. 95–126 and 10 U.S.C. 1553
and is responsible for the implementa-
tion of the Discharge Review Board
(DRB) procedures and standards within
DA.

(2) The ADRB president. The president
is designated by the Secretary of the
Army (SA). The President—

(i) Is responsible for the operation of
the ADRB.

(ii) Prescribes the operating proce-
dures of the ADRB.

(iii) Designates officers to sit on pan-
els.

(iv) Schedules panels to hear dis-
charge review appeals.

(v) Monitors the DOD directed re-
sponsibilities of the SA on service dis-
charge review matters for the DOD.

(3) ADRB panels and members. The
ADRB will have one or more panels.
Each panel, when in deliberation, will
consist of five officers. The senior offi-
cer (or as designated by the president
ADRB) will act as the presiding officer.

(4) Secretary Recorder (SR) Branch.
The Chief, SR—

(i) Ensures the efficient overall oper-
ation and support of the ADRB panels.

(ii) Authenticates the case report and
directives of cases heard.

(5) Secretary Recorder. The SR is an
officer assigned to the SR Branch
whose duties are to—

(i) Schedule, coordinate, and arrange
for panel hearings at a designated site.
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(ii) Administer oaths to applicants
and witnesses under Article 136 UCMJ.

(iii) Ensure that the proceedings of
the cases heard and recorded into the
case report and directive of cases.

(6) Administrative Specialist. An Ad-
ministrative Specialist is an enlisted
member assigned to the SR Branch
whose duties are to—

(i) Assist the SR in arranging panel
hearings.

(ii) Operate and maintain video and
voice recording equipment.

(iii) Aid the SR in the administrative
operations of the panels.

(7) Administrative personnel. Such ad-
ministrative personnel as are required
for the proper functions of the ADRB
and its panels will be furnished by the
SA.

(d) Special standards. (1) Under the
November 27, 1979, order of the United
States District Court for the District
of Columbia in ‘‘Giles v. Secretary of
the Army’’ (Civil Action No. 77–0904), a
former Army service member is enti-
tled to an honorable discharge if a less
than honorable discharge was issued to
the service member who was dis-
charged before 1 January 1975 as a re-
sult of an administrative proceeding in
which the Army introduced evidence
developed by or as a direct or indirect
result of compelled urinalysis testing
administered for the purpose of identi-
fying drug abusers (either for the pur-
pose of entry into a treatment program
or to monitor progress through reha-
bilitation or follow up).

(2) Applicants who believe they fall
within the scope of paragraph (d)(1) of
this section should place the work
CATEGORY ‘‘G’’ in block 7, DD Form
293, (Application for Review of Dis-
charge or Dismissal from the Armed
Forces of the United States). Such ap-
plications will be reviewed expedi-
tiously by a designated official who
will either send the individual an hon-
orable discharge certificate if the indi-
vidual falls within the scope of para-
graph (d)(1) of this section or forward
the application to the ADRB if the in-
dividual does not fall within the scope
of paragraph (d)(1) of this section. The
action of the designated official will
not constitute an action or decision by
the ADRB.

[50 FR 33035, Aug. 16, 1985]

§ 581.3 Army Board for Correction of
Military Records.

(a) Purpose. This section establishes
procedures for making application, and
the consideration of applications, for
the corrections of military records by
the Secretary of the Army acting
through the Army Board for Correction
of Military Records (hereinafter re-
ferred to as the Board).

(b) Establishment, functions, and juris-
diction of the Board—(1) Establishment
and composition. (i) Pursuant to 10
U.S.C. 1552, the Army Board for Correc-
tion of Military Records is established
in the Office of the Secretary of the
Army.

(ii) The Board will consist of civilian
officers or employees of the Depart-
ment of the Army in such number, not
less than three, as may be appointed by
the Secretary of the Army. Three
members present will constitute a
quorum of the Board. The Secretary of
the Army will designate one member as
the Chairman. In the event of absence
or incapacity of the Chairman, an Act-
ing Chairman chosen by the Board will
act as Chairman for all purposes.

(2) Function. The function of the
Board is to consider all applications
properly before it for the purpose of de-
termining the existence of an error or
an injustice.

(3) Jurisdiction. The Board will have
jurisdiction to review and determine
all matters properly brought before it
consistent with existing law.

(c) Application for correction—(1) Gen-
eral requirements. (i) The application for
correction should be submitted on DD
Form 149 (Application for Correction of
Military or Naval Record) and should
be addressed to Army Board for Correc-
tion of Military Records, Department
of the Army, Washington, DC 20310.
Forms and explanatory matter may be
obtained from The Adjutant General,
Washington, DC 20310. For those appli-
cants in the military service, these
forms may be obtained through normal
AG publications supply channels.

(ii) Except as provided in paragraph
(c)(1)(iii) of this section, the applica-
tion shall be signed by the person re-
questing corrective action with respect
to his record and will either be sworn
to or will contain a provision to the ef-
fect that the statements submitted in
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the application are made with full
knowledge of the penalty provided by
law for making a false statement or
claim (18 U.S.C. 287, 1001).

(iii) When the record in question is
that of a person who is incapable of
making application himself, or whose
whereabouts are unknown, or when
such person is deceased, for the purpose
of bringing the matter before the Board
the application may be made by a
spouse, parent, heir, or legal represent-
ative. Proof of proper interest shall be
submitted as may be required by the
Board.

(2) Time limit for filing application. A
claimant, his heir, or legal representa-
tive must file the application for cor-
rection of a record within 3 years after
discovery of the alleged error or injus-
tice. Failure to file within the time
prescribed may be excused by the
Board if it finds it would be in the in-
terest of justice to do so. If the claim-
ant, his heir, or legal representative
files an application more than 3 years
after he discovers the error or injus-
tice, he must include in his application
his reasons why the Board should find
it is in the interest of justice to excuse
the failure to file application within
the time prescribed in this subpara-
graph.

(3) Exhaustion of other remedies. No
application will be considered until the
applicant has exhausted all effective
administrative remedies afforded him
by existing law or regulations, and
such legal remedies as the Board shall
determine are practical and appro-
priately available to the applicant.

(4) Other proceedings not stayed. The
application to the Board for correction
of a record will not operate as a stay of
any proceedings being taken with re-
spect to the person involved.

(5) Consideration of application. (i)
Each application and the available
military or naval records pertinent to
the corrective action requested will be
reviewed to determine whether to au-
thorize a hearing, recommend that the
records be corrected without a hearing,
or to deny the application without a
hearing. The Board will make this de-
termination in all cases except those in
which the application has been denied
administratively for reason that the
applicant has not exhausted all other

effective administrative remedies
available to him, or for the reason the
applicant did not file the application
within 3 years after he discovered the
alleged error or injustice and did not
submit any reason why the Board
should find it to be in the interest of
justice to excuse the failure to file the
application within the prescribed 3
years.

(ii) The Board may deny an applica-
tion if it determines that insufficient
relevant evidence has been presented to
demonstrate the existence of probable
material error or injustice. The Board
will not deny an application on the sole
ground that the record was made by or
at the direction of the President or the
Secretary in connection with proceed-
ings other than proceedings of a Board
for the correction of military or naval
records. Denial of an application on the
grounds of insufficient relevant evi-
dence to demonstrate the existence of
probable material error or injustice is
without prejudice to further consider-
ation in the event new relevant evi-
dence is submitted. The applicant will
be informed of his privilege to submit
newly discovered relevant evidence for
consideration.

(iii) All requests for further consider-
ation may be initially screened by the
staff of the Board to determine wheth-
er any evidence or other matter (in-
cluding, but not limited to, any factual
allegations or any arguments why the
relief should be granted) has been sub-
mitted by the applicant that was not in
the record at the time of any prior
Board consideration. If such evidence
or other matter has been submitted,
the request will be forwarded to the
Board for a determination in accord-
ance with this paragraph. If no such
evidence or other matter has been sub-
mitted, the applicant will be informed
that his/her request was not considered
by the Board because it did not contain
any evidence or other matter that was
not in the record at the time of any
previous Board consideration.

(iv) When an original application or a
request for further consideration of a
previously denied application is denied
without a hearing, the Board’s deter-
mination shall be made in writing and
include a brief statement of the
grounds for denial.
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(v) The brief statement of the
grounds for denial shall include the
reasons for the determination that re-
lief should not be granted, including
the applicant’s claims of constitu-
tional, statutory and/or regulatory vio-
lations rejected, together with all es-
sential facts upon which the denial is
based, including, if applicable, factors
required by regulation to be considered
for determination of the character of
and reasons for a discharge. Attached
to the statement shall be any advisory
staff opinions considered by the Board
not fully set forth in the statement and
any minority opinions. Counsel and ap-
plicant will be informed that the name
and final vote of Board members will
be furnished or made available upon re-
quest.

(vi) The brief statement of the
grounds for denial, together with all
attachments, shall be furnished
promptly to applicant and counsel.
Classified or privileged material con-
tained in or attached to the statement
of grounds for denial may be deleted
only if a written statement of the basis
for the deletion is provided the appli-
cant and counsel.

(d) Entitlement to hearing—(1) General.
In each case in which the Board deter-
mines that a hearing is warranted, the
applicant will be entitled to appear be-
fore the Board either in person or by
counsel of his own selection or in per-
son with counsel.

(2) Notice. (i) In each case in which a
hearing is authorized, the Board will
transmit to the applicant and counsel,
if any, a written notice stating the
time and place of hearing. The notice
will be mailed to the applicant and
counsel, if any, at least 30 days prior to
the date of hearing, except that an ear-
lier date may be set where the appli-
cant waives his right to such notice in
writing.

(ii) Upon receipt of notice of hearing,
the applicant will notify the Board in
writing at least 15 days prior to the
date set for hearing as to whether he
will be present at the hearing and will
indicate to the Board the name of
counsel, if represented by counsel, and
the names of such witnesses as he may
intend to call in his behalf. Cases in
which the applicant notifies the Board
that he does not desire to be present at

the hearing, will be considered in ac-
cordance with paragraph (e)(2)(ii) of
this section.

(3) Counsel. As used in this section,
the term ‘‘counsel’’ will be construed
to include members in good standing of
the Federal bar or the bar of any State,
accredited representatives of veterans’
organizations recognized by the Ad-
ministrator of Veterans’ Affairs under
section 3402 of title 38, United States
Code, and such other persons who, in
the opinion of the Board, are consid-
ered to be competent to present equi-
tably and comprehensively the request
of the applicant for correction, unless
barred by law.

(4) Witnesses. The applicant will be
permitted to present witnesses in his
behalf at hearings before the Board. It
will be the responsibility of the appli-
cant to notify his witnesses and to ar-
range for their appearance at the time
and place set for hearing.

(5) Access to records. (i) The applicant
will be assured access to all official
records that are necessary to an ade-
quate presentation of his case consist-
ent with regulations governing privi-
leged or classified material. It is the
responsibility of the applicant to pro-
cure such evidence not contained in the
official records of the Department of
the Army as he desires to present in
support of his case.

(ii) The Board shall not release clas-
sified material to the applicant or to
his counsel or personal representative.
In such cases the Board shall take
steps in accordance with established
regulations to obtain a review of the
material to determine whether declas-
sification is possible so that the evi-
dence can be released to the applicant;
or if declassification is not possible,
prepare or cause to be prepared a sum-
mary of the content of such material in
sufficient detail, consistent with the
interests of national security, to en-
able the applicant to prepare a re-
sponse.

(iii) This section does not authorize
the furnishing of copies of official rec-
ords by the Board. Requests for copies
of official records should be processed
in accordance with AR 345–20.

(e) Hearing—(1) Convening of Board.
The Board will be convened at the call
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of the Chairman and will recess or ad-
journ at his order.

(2) Conduct of hearing. (i) The hearing
will be conducted by the Chairman, and
will be subject to his rulings so as to
insure a full and fair hearing. The
Board will not be limited by legal rules
of evidence but will maintain reason-
able bounds of competency, relevancy,
and materiality.

(ii) If the applicant, after being duly
notified, has indicated to the Board
that he does not desire to be present or
to be represented by counsel at the
hearing, the Board will consider the
case on the basis of all the material be-
fore it, including, but not limited to,
the application for correction filed by
the applicant, any documentary evi-
dence filed in support of such applica-
tion, any brief submitted by or in be-
half of the applicant, and all available
pertinent records.

(iii) If the applicant, after being duly
notified has indicated to the Board
that he will be present or be rep-
resented by counsel at the hearing, and
without good cause and timely notice
to the Board, he or his representative
fails to appear at the time and place
set for the hearing, the Board may con-
sider the case in accordance with para-
graph (e)(2)(ii) of this section, or will
make such other disposition of the case
as is indicated under the cir-
cumstances.

(iv) All testimony before the Board
will be given under oath or affirmation.
The proceedings of the Board and the
testimony given before it will be re-
corded verbatim.

(3) Continuance. The Board may con-
tinue a hearing on its own motion. A
request for continuance by or in behalf
of the applicant may be granted by the
Board if a continuance appears nec-
essary to insure a full and fair hearing.

(f) Action on applications—(1) Action
by the Board—(i) Deliberations, findings,
conclusions, and recommendations. (a)
Only members of the Board and its
staff will be present during the delib-
erations of the Board.

(b) Whenever, during the course of its
review of the case, it appears to the
Board’s satisfaction that the facts have
not been fully and fairly disclosed by
the records or by the testimony and
other evidence before the Board, the

Board may require the applicant to ob-
tain, or the Board may obtain, such
further information as it may consider
essential to a complete and impartial
determination of the facts and issues.

(c) Following a hearing, the Board
will make written findings, conclu-
sions, and recommendations. The name
and final vote of each Board member
will be recorded. A majority vote of the
members present on any matter before
the Board will constitute the action of
the Board and will be so recorded.

(d) Where the Board deems it nec-
essary to submit comments or rec-
ommendations to the Secretary of the
Army as to matters arising from but
not directly related to, the issues of
any case, such comments or rec-
ommendations will be the subject of
separate communication.

(ii) Minority report. In case of a dis-
agreement between members of the
Board a minority report may be sub-
mitted, either as to the findings, con-
clusions, or the recommendations or to
all, including the reasons therefor.

(iii) Record of proceedings. When the
Board has completed its proceedings, a
record thereof will be prepared. Such
record will indicate whether or not a
quorum was present at the hearing and
at the Board’s deliberations. The
record will include the application for
relief, a transcript of any testimony,
affidavits, papers, and documents con-
sidered by the Board, briefs and writ-
ten arguments filed in the case, the
findings, conclusions and recommenda-
tions of the Board, and all other pa-
pers, documents, and reports necessary
to reflect a true and complete history
of the proceedings. The record so pre-
pared will be certified by the Chairman
or his designee as being true and com-
plete.

(iv) Withdrawal. The Board may per-
mit an applicant to withdraw his appli-
cation without prejudice at any time
before its proceedings are forwarded to
the Secretary of the Army.

(2) Action by Secretary of Army. The
record of proceedings of the Board, ex-
cept in cases finalized by the Board
under authority delegated in paragraph
(f)(1)(v) of this section or those denied
the Board without a hearing, will be
forwarded to the Secretary of the
Army who will direct such action in
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each case as he determines to be appro-
priate, which may include the return of
the record to the Board for further con-
sideration when deemed necessary. If
the Secretary’s decision is to deny re-
lief, such decision shall be in writing
and, unless he expressly adopts in
whole or in part the findings, conclu-
sions and recommendation of the
Board, shall include a brief statement
of the grounds for denial. See para-
graph (c)(5)(v) of this section.

(3) Staff action. (i) Upon final action
by the Secretary of the Army the com-
plete record in each case will be re-
turned to the Board. The Board will
transmit the decision of the Secretary
of the Army to The Adjutant General
for appropriate action.

(ii) Upon receipt of the record of pro-
ceedings after final action by the Sec-
retary of the Army, or by the Board
acting under the authority contained
in paragraph (f)(1)(v) of this section,
the Board will communicate the deci-
sion to the applicant and counsel.

(a) If the recommendation of the
Board was to deny relief or if the final
decision of the Secretary or the Board
was to deny relief, the following mate-
rial will be made available to the appli-
cant and counsel:

(1) A statement of the findings, con-
clusions and recommendations made by
the Board;

(2) Any advisory staff opinions con-
sidered by the Board or the reviewing
authority;

(3) The name and final vote of each
Board member;

(4) Any minority reports; and
(5) Any material prepared by the Sec-

retary of the Army as required in para-
graph (f)(2) of this section. To the ex-
tent that any of the above material
consists of classified or otherwise priv-
ileged matters, deletions may be made
only if a written statement of the basis
therefore is provided the applicant and
counsel.

(b) If the final decision was other
than to deny relief, the applicant and
counsel are entitled, upon request, to
receive a copy of the Board’s findings,
conclusions and recommendations.

(iii) When all necessary administra-
tive action has been completed the ap-
plicant will be informed of such action
by The Adjutant General.

(iv) Written notice specifying the ac-
tion taken and the date thereof will be
transmitted to the Chairman of the
Board.

(v) The record of the decision of the
Secretary of the Army will not be filed
in the military records of the subject of
the application where the effect of such
action would be to nullify the relief
granted.

(vi) After action by the Secretary of
the Army on the record, the applicant
or his counsel is entitled, upon request,
to inspect the record of proceedings
and to receive a copy of the Board’s
findings, conclusions, and rec-
ommendations, unless the Chairman
considers that granting the request
would be detrimental to the public in-
terest.

(4) Reconsideration. After final adju-
dication, further consideration will be
granted only upon presentation by the
applicant of newly discovered relevant
evidence not previously considered by
the Board and then only upon rec-
ommendation of the Board and ap-
proval by the Secretary of the Army.

(g) Settlement of claims—(1) Authority.
(i) The Department of the Army is au-
thorized to pay claims in accordance
with section 1552, title 10, United
States Code.

(ii) The Department of the Army is
not authorized to pay any claim there-
tofore compensated by Congress
through enactment of a private law, or
to pay any amount as compensation for
any benefit to which the claimant
might subsequently become entitled
under the laws and regulations admin-
istered by the Administrator of Veter-
ans Affairs.

(2) Application for settlement. (i) Set-
tlement and payment of claims will be
made only upon a claim of the person
whose record has been corrected or of
his legal representative, his heirs at
law or his beneficiaries. Such claim for
settlement and payment may be filed
as a separate part of the application for
correction of the record.

(ii) In case the person whose record
has been corrected is deceased, and
where no demand is presented by a
duly appointed legal representative of
the estate, payments otherwise due
shall be made to the surviving spouse,
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heir, or beneficiaries, in the order pre-
scribed by the law applicable to that
kind of payment; or if there is no such
law covering order of payment, in the
order set forth in section 2771 of title
10, United States Code; or as otherwise
prescribed by the law applicable to
that kind of payment.

(iii) Upon request, the applicant or
applicants will be required to furnish
requisite information to determine
their status as proper parties to the
claim for purposes of payment under
applicable provisions of law.

(3) Settlement. (i) Settlement of
claims shall be based on the decision of
the Secretary of the Army. Computa-
tion of the amounts due shall be made
by the Finance Center, U.S. Army, In-
dianapolis, Ind. 46249. In no case will
the amount found due exceed the
amount which would otherwise have
been paid or have become due under ap-
plicable laws had no error or injustice
occurred. Earnings received from civil-
ian employment during any period for
which active duty pay and allowances
are payable will be deducted from the
settlement. To the extent authorized
by law and regulations, amounts found
due may be reduced by the amount of
any existing indebtedness to the Gov-
ernment, arising from military service.

(ii) Prior to or at the time of pay-
ment, the person or persons to whom
payments are to be made shall be ad-
vised by the Finance Center, U.S.
Army, as to the nature and amount of
the various benefits represented by the
total settlement, and shall be advised
further that acceptance of such settle-
ment shall constitute a complete re-
lease by the claimants involved of any
claim against the United States on ac-
count of the correction of the record.

(4) Report of settlement. In every case
where payment is made, the amount of
such payment and the names of the
payee or payees will be reported to the
Chairman of the Board.

(h) Miscellaneous—(1) Staff assistance.
(i) At the request of the Board, The Ad-
jutant General will assemble the origi-
nal or certified copies of all available
military records pertinent to the relief
requested. Such records and all sup-
porting papers will be transmitted to
the Board.

(ii) The Board is authorized to call
upon the Office of the Secretary of the
Army and the Department of the Army
General and Special Staffs for inves-
tigative and advisory services and upon
any other Department of the Army
agency for assistance, within the spe-
cialized jurisdiction of that agency.

(2) Expenses. No expenses of any na-
ture whatsoever, voluntarily incurred
by the applicant, his counsel, his wit-
nesses, or by any other person in his
behalf will be paid by the Government.

(3) Changes in procedures. The Board
may initiate recommendations for such
changes in procedures as established
herein as may be considered necessary
for the proper functioning of the Board.
Such changes will be subject to the ap-
proval of the Secretary of the Army
and of the Secretary of Defense.

(4) Index of Cases. Documents sent to
each applicant and counsel in accord-
ance with paragraphs (c)(5)(v) and (f)(3)
of this section, together with the
record of the votes of board members
and all other statements of findings,
conclusions and recommendations
made on final determination of an ap-
plication by the Board or the Secretary
of the Army will be indexed and
promptly made available for public in-
spection and copying at a reading room
within the Washington, DC metropoli-
tan area.

(i) The index prepared shall be in a
usable and concise form so as to indi-
cate the grounds for which the Board
and/or Secretary granted or denied re-
lief. This index shall be published quar-
terly and shall be distributed by sale or
otherwise. In addition, it shall be avail-
able for inspection and distribution at
the reading room in the Washington,
DC area.

(ii) Deletions. To the extent nec-
essary to prevent a clearly unwar-
ranted invasion of personal privacy,
identifying details of the applicant and
other persons will be deleted from the
documents made available for public
inspection and copying. Names, ad-
dresses, social security numbers and
military service numbers must be de-
leted. Deletions of other information
which may result in a clearly unwar-
ranted invasion of personal privacy or
which is privileged or classified may be
made only if a written statement of the

VerDate 22-AUG-97 14:43 Sep 07, 1997 Jkt 010199 PO 00000 Frm 00458 Fmt 8010 Sfmt 8010 E:\CFR\174116.097 174116



459

Department of the Army, DoD § 584.1

basis for such deletion is made avail-
able for public inspection.

(5) Special Standards. (i) Pursuant to
the November 27, 1979 order of the
United States District Court for the
District of Columbia in Giles v. Sec-
retary of the Army (Civil Action No. 77–
0904), a former Army servicemember is
entitled to an honorable discharge if a
less than honorable discharge was is-
sued to the servicemember in an ad-
ministrative proceeding in which the
Army introduced evidence developed
by or as a direct or indirect result of
compelled urinalysis testing adminis-
tered for the purpose of identifying
drug abusers (either for the purposes of
entry into a treatment program or to
monitor progress through rehabilita-
tion or follow-up).

(ii) Applicants who believe that they
fall within the scope of paragraph
(h)(5)(i) of this section, should place
the word Category ‘‘G’’ in block (11),
DD Form 149, Application for Correc-
tion of Military or Naval Record. Such
applications shall be reviewed expedi-
tiously by a designated official who
will either send the individual an hon-
orable discharge certificate if the indi-
vidual falls within the scope of para-
graph (h)(5)(i) of this section, or for-
ward the application to the Discharge
Review Board if the individual does not
fall within the scope of paragraph
(h)(5)(i) of this section. The action of
the designated official shall not con-
stitute an action or decision by the
Board for the Correction of Military
Records.

[35 FR 15992, Oct. 10, 1970, as amended at 42
FR 17442, Apr. 1, 1977; 45 FR 17990, Mar. 20,
1980; 46 FR 33518, June 30, 1981]

PART 583—FORMER PERSONNEL
[RESERVED]

PART 584—FAMILY SUPPORT, CHILD
CUSTODY, AND PATERNITY

Sec.
584.1 General.
584.2 Family support and child custody.
584.3 Paternity claims.
584.4 Adoption proceedings.
584.5 U.S. citizenship determinations on

children born out of wedlock in a foreign
country.

584.6 Procedures governing nonactive duty
or discharged personnel.

584.7 Basic allowance for quarters.
584.8 Garnishment.
584.9 Involuntary allotments.

APPENDIX A TO PART 584—REFERENCE

AUTHORITY: 10 U.S.C. 3012.

SOURCE: 50 FR 52447, Dec. 24, 1985, unless
otherwise noted.

§ 584.1 General.
(a) Purpose. This regulation sets forth

the Department of the Army (DA) pol-
icy, responsibilities, and procedures
on—

(1) Support and nonsupport of family
members.

(2) Child custody.
(3) Paternity claims.
(4) Adoption proceedings involving

the children of soldiers.
(b) References. Required and related

publications and prescribed and ref-
erenced forms are listed in appendix A.

(c) Explanation of abbreviations and
terms. Abbreviations and special terms
used in this regulation are explained in
the glossary.

(d) Responsibilities. (1) The Deputy
Chief of Staff for Personnel will set
policy for processing—

(i) Nonsupport complaints.
(ii) Child custody complaints.
(iii) Paternity claims.
(iv) Requests on adoption proceedings

of children of soldiers.
(2) The Commanding General (CG),

U.S. Army Community and Family
Support Center (USACFSC) will—

(i) Set procedures for processing the
following:

(A) Nonsupport complaints.
(B) Child custody complaints.
(C) Paternity claims.
(D) Requests regarding adoption pro-

ceedings of children of soldiers.
(ii) Process nonsupport complaints,

child custody complaints, and pater-
nity claims received at USACFSC re-
garding Army soldiers.

(iii) Carry out the objectives of this
regulation to protect the rights of the
soldier, the family, and the interests of
the Army.

(iv) Advise and assist the heads of
Headquarters, Department of the Army
(HQDA) agencies, commanders of the
major Army commands, and other
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